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Issues Presented for Review

1. Whether special circumstances would have driven a
Reasonable Person to go to trial regardless of
risks rather than a;cept the pleé offered by the
Commonwealth that carried the immigration
consequence of automatic deportation.

2. Whether the motion judge applied the correct
standard regarding substantial grounds df defense
available to the Defendant.

3. Whether a better plea would have been available
to Defendant had trial counsel effectively

assisted Defendant.

Statement of the Case

This is an appeal of the denial of a motion for
new trial based on trial counsel’s failure to advise
the defendant of the full immigration conseguences of

his plea. The Defendant (now Appellant), Mr. Christ



Lys, was charged with 28 counts involving multiple
charges of Distribu;ion of Class D, Drug Violation
Near School/Park, Possession of Class B, Distribution
of Cocaine, Conspiracy, and Attempt to Commi? Crime.
Cn January 19, 2012, Defendant was arraignedtin the
Marlborough District Court. See_App. 1. On October 30,
2012, Defendant pled guilty to 3 counts of
Distribution of Class D, 2 counts of Distribution of
Cocaine, 2 counts of Conspiracy, and 15 counts of
Attempt to Commit a Crime. Defendant was sentenced ﬁo
18 months in the Héuse of Corrections and probation
until October 30, 2014. See App. 4-13. Defendant was
not advised that his plea would carry immigration
consequences of automatic deportation. See App. 17.
On Februéry 21, 2013, Defendant was placed in
immigration removal proceedings. On February 19, 2014,
Defendant filed a pro se motion for new trial under
Mass. R. Crim. P. 30(b). App. See App. 14-15. On May
19, 2015, Defendant's newly retained pro bono counsel
filed a supplemental motion for new trial accompanied
with a supplemental affidavit of Defendant. See App.
18-22. On June 15, 2015, the judge denied his motion
for new trial. See App. 23-24. The judge found that

Defendant had established that he had not received



‘immigration advice from his trial counsel, but that
Defendant had not established a substantial grounds of
defense or possibility of a “better” plea. See App.
24,

-‘ Defendant Mr. Christ Lys is a 24-year-old Lawful
Permanent Resident with no immigration-relevant .
criminal history prior to accepting the plea at issue.
See Tr. 06/08/15 - 5. His trial counsel, Cornelius
Dailey, declined to cooperate with Defendant or his
motion counsel in either providing an affidavit or
appearing at the motion hearing. See Tr, at 06/08/15 -
6. In his uncontested affidavit, Mr. Lys states that
he was ﬁever advised that his plea would be an
“aggravated felony” for immigration purposes and would
subject him to mandatory depcrtation. See App. 16-17.

In making his plea without having the benefit of
advice regarding automatic deportation, Mr. Lys
sacrificed viable defenses, the opportunity to make a
better plea bargain, and his Constitutional right teo
take his case to trial and require the Commonweaith to
shoulder the burden of proof. Trial couﬁsel left many
defense strategies unexplored. For example, there is

no evidence that trial counsel sought independent

testing of the alleged controlled substances or
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éttempted to determine whether the amount in question
of the alleged marijuana was encugh to trigger
criminal liability if a jury found that any
dist¥ibution intended was only social sharing without
remuneration., See Tr. at 06/08/15 - 11; App. 1-3 (no
evidence of motions for funds).

In addition, Mr. Lys demonstrated numerous
special circumstances such that he would have insisted
on going to trial regardless of the risks, including
his lack of ties to Haiti, which he left when he was
only 7 years old and to which he has never returned.
Defendant’s father, sister, and friends all live in
the United States, and his mother and brother who
lived in Haiti disappeared during the 2010 Haiti
earthquake. His poor ties to the Haiti include limited
fluency in French and Creole because he has spoken
English for almost his entire life. See App. 20-22,

Further, Mr. Lys has multiple medical issues and
understands he-will not be able to have adequate
medical treétment in Haiti. He has been diagnosed with
a learning disability, PTSD, and ADHD. He was sexually
abused by a family member when he was young, suffered

physical abuse and neglect by his father, and was



forcibly turned ocut of his home by his father when he

was only 18, See App. 20-22.

Argument

I. DEFENDANT’S CIRCUMSTANCES AS A NON-CITIZEN

a FROM HAITI WOULD HAVE DRIVEN HIM A
REASONABLE PERSON TO GO TO TRIAL RATHER THAN
ACCEPT A PLEA WITH THE IMMIGRATION
CONSEQUENCE OF AUTOMATIC. AND INEVITABLE
DEPORTATION.

A, The Lower Court Applied The Incorrect
Rule Of Law.

The lower court applied the incorrect rule of law
in holding that there was no “presence of special
circumstances that he would have placed any more
emphasis on the immigration consequences in deciding
whether or not to enter the pleas that he did” since
there was absolutely no bésis for his cbnclusion. App.
23-24 (Lower Court Decision). In a footnote in
Commonwealth v. Lavrinenko, the. Supreme Judicial Court
focused on another motion Jjudge’s error of law,
noting:

The judge also appeared to err in
finding no prejudice because the defendant
"was more than satisfied” with the plea
bargain "at that time." The question is not
whether the defendant was satisfied with the
plea bargain at the time, having received
inadequate advice about the immigration

consequences of a conviction, but whether
there is a reasonable probability that, in
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473 Mass.

the absence of counsel's errors, a
reasonable person in the defendant's
position would have chosen to go to trial on
the assault by means of a dangerous weapon
charge rather than accept the plea offer.
See Commonwealth v. DeJesus, 468 Mass. 174,
184 (2014) (rejecting Commonwealth's
argument that defendant was not prejudiced
because he "got a very good deal” in
receiving "straight probation when he was
facing a mandatory minimum sentence of five
years of incarceration”).

42, 61 n.22 (2015) (emphasis added). In that

passage, the SJC clearly asserts that the standard is

not what the Defendant’s thoughts were on whether or

not he would accept the plea, but “whether there is a

reasonable probability that, in absence of counsel’s

errors, that a reasonable person in defendant’s

position would have chosen to go to trial.” Further,

the SJC states in another footnote:

“[A] judge does not evaluate the credibility
of the defendant's assertion that he or she
would have gone to trial had the defendant
known then what the defendant knows now.
Rather, a judge must evaluate that assertion
under a reasonable person standard, because
a judge cannot evaluate whether the
defendant is telling the truth about a
decision the defendant never made.”

Id. at 55 n.l6,

Here, the motion judge indicates that he

attempted to determine whether or not Defendant would

have made the choice he did, and the decision does not



indicate that he applied a reasonable persoh standard.
As such, the motion judge either did not apply an?
standard of law or applied the incorrect standard
since he did not conduct‘any analysis under the

reaSonable'person standard.
B. Defendant Would Have Acted as a
Reasonable Person in Rejecting a Plea
Offer in Order to Avoid Mandatory and
Automatic Deportation.

As a non-citizen, Defendantvwould not have
accepted a plea that subjected him to autématic
deportation to his impoverished birth country, Haiti,
and Defendant woﬁld have insisted on going to tr;al
even with a .slim chance of acéuittal at trial..The.
U.S. Supreme Court and the Massachusetts Supreme
Judicial Court have both affirmed that Defendant would
be acting as a reasonable person as a non-citizen with
strong ties to the U.S. if he were to reject a plea
offer with the consequence of inevitable deportation.
The Supreme Judicial Court’s recent decision in
Lavrinenko supports a grant of Defendant’s motion for
new trial in light of his desperate determination to
avoid removal to Haitli. See Commonwealth v.

Lavrinenko, 473 Mass. 42(2015}.



In Lavrinenko, the Supreme Judicial Court held
that courts must give “‘special circumstances’
regarding immigration consequences . . . substantial
weight in determining, based on the totality of the
éircumstances, whether there is a reasonable
probability that the defendant would have rejected the
plea offer and insisted on going to trial had counsell
provided competent advice regarding the immigration
consequences of the guilty plea.” Id. at 43. The Court
found that there was “nothing in the judge’s findings‘
and order on the defendant’s motion for a new trial or
for reconsideration that suggests that he considered
the defendant’s refugee status in finding the absence
of prejudice” and decided that “[t]lhe failure to
consider this special circumstance is an error of law
that requires that the judge’s denial of the motion
for a new trial and the motions for reconsideration be
vacated and the matter remanded.” Id. at 60-61. In its
review of special circumstances that might affect
prejudice to a non-citizen, the Court referred to its
'earlier decision of Commonwealth v. Dedesus where it
determined that a defendant haa established special

circumstances when he was a Lawful Permanent Resident

{LPR) who “had a lot to lose if he were to be
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deported, ” considefing that “he had been in the
country since he was eleven years old, his family was
in Boston, and he had maintained steady employment in
the Boston area.” Commcn&ealth v. DeJdesus, 468 Mass.
174, 176,‘183—84 (2614).

Further, the Court in Lavrinenko contemplated
another error of the lower court in its irrelevant
consideration of the defendant’s satisfaction in his
plea. The Court elucidated oﬁ the error in a footnote:

The judge also appeared to err in
finding no prejudice because the defendant
‘was more than satisfied’ with the plea
bargain ‘at that time.’ The question is not
whether the defendant was satisfied with the
plea bargain at the time, having received
inadequate advice about the immigration
consequences of a conviction, but whether
there is a reasonable probability that, in
the absence of counsel’s errors, a
reasonable person in the defendant’s
position would have chosen to go to trial
. . rather than accept the plea offer. See
Commonwealth v. DeJesus, 468 Mass. 174, 184
(2014) (rejecting Commonwealth’s argument
that defendant was not prejudiced because he
‘got a very good deal’ in receiving
‘straight probation when he was facing a
mandatory minimum sentence of five years of
incarceration’”}.

Lavrinenko, 473 Mass. at 61 n.22.
Here, Defendant Mr. Lys clearly established
special circumstances that would have led him to

refuse a plea bargain that carried immigration
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consequences. Mr. Lys’s prior criminal history carried
absolutely no immigration consequences, and he would
be altogether safe from removal if not for his single
poorly advised guilty plea on October 30, 2012. See
Tr. at 06/08/15 - 21 (indicating that Mr. Lys will be
able to reopen and vacate the Immigration Court’s
order of removal 1if this conviction were vacated);
Thus, Mr. Lys had everything to lose by accepting a
plea with the immigration consequence of mandatory
removal.

In his supplemental affidavit, Defendant averred
that he came to the U.S. from Haiti as a Lawful
Permanent Resident when he was seven years old,
attended school in the U.S., speaks.English, and has a
community of friends and desire to make a life in the
United States. He further stated that he has no family
in Haiti, having lost touch with his mother and
younger brother in Haiti’s 2010 earthquake. Defendant
has limited fluency in French andECreole, the primary
languages in Haipi. See App. 20-22. Many of
Defendant’s close frieﬁds were in attendance at the
hearing for his Motion for New Trial to show support

for him. See Tr. at 06/08/15 - 13.

12



Defendant also réised his medical history in
connection with his concerns surrounding deportation
to Haiti. Defendant suffefs from a learning
disability, Post-Traumatic Stress Disorder (PTSD), and
Attention-Deficit Hyperactivity Disorder (ADHD). Some
of Defendant’s medical issues stem from sexual abuse
by a family member when he was young and physical
abuse by his father (also a Lawful Permanent Resident)
who beat him. Defendant lived in foster homes from the
time he was 14 years old until he turned 17, and he
recegnizes that he can only be adequately treated for
PTSD and ADHD in the United States. See App. 20-22.

Further, Defendant’s counsel argued at his
hearing that Defendant’s attitude to his immigration
proceedings demonstrated his determination to avoid
removal at all costs. Defendant has beén challenging
his removal since immigration proceedings were
initiated on February 21, 2013, and he has been held
in custedy by the U.S. Immigration and Customs
Enforcement (ICE) for two—and—a—half‘years to date.
See App. 16-17 (Affidavit of Defendant). Criminal and
immigration custody combined, Defendant has been

confined for nearly three-and-a-half years, over

13



triple the time he served for his conviction in this
case.

| Defendant’s lengthy history in the U.S. and ties
tc his community in the Massachusetts area makes him
similar to the defendant in DeJesus who established
special circumstances through his immigration to the
U.5. as aﬁ eleven-year-o0ld child who made a life and
home here through work and family ties. See'DéJ€3US,
468 Mass. at 183-84. Defendant has no ties to Haiti as
his father, sister, and friends live here in the
United States, and his few family members in Haiti
were lost to him in the 2010 earthquake. See Tr. at
06/08/15 - 12. Moreover, Defendant no longer speaks
Haitian Creole or French, the primary languages of
Haiti, because he has spoken only English since
arriving in the United States at the age of 7. See id.
Defendant has demonstrated his absolute insistence on
staying in the U.S. by consistently contesting his
deportation over the course of nearly 3 years. See
App. 16-17 (Affidavit of Defendant). Defendant’s
decision to stay in immigration detention at the
Suffolk County House of Correction rather than be
deported to Haiti where he would be free from

confinement speaks volumes of his absclulte anad
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unwavering commitment to avoiding deportation to
Haiti. See id.

Furthe}more, plea counsel stated during the
colloguy on Octocber 30, 2012, that Defendant was
“trying . . . to produce a better life for himself.”
Tr. at 10/30/12 - 17. It is hard to contemplate how
depor£ation fo Haiti would have been reasonably
calculated to improve Defendant’s life, considering
that Haiti had recently suffered an earthgquake and
deadly cholera epidemic. See Human Rights Watch, World
Report 2014: Haiti, https://www.hrw.org/world-
report/2014/country-chapters/haiti (last accessed on
Feb. 22, 2016).

In light of the foregoing factors, "it is
unquestionable that Defendant would have acted as a
reasonable persdn in refusing a plea offer that
carried the autcomatic consequence of deportation. To
argue that Defendant would have accepﬁed the ple#
offer is to say that hé was comfortable with removal
from the United States, and there is absolutely no
evidehce that Defendant was ever willing to be
deported from the U.S. which he considers his home
‘country. It is unclear why the lower court could find

that there was no presence of special circumstances
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that would have caused Defendant to reject a plea
offer, considering his stréng ties to his community in
the U.S., lack of ties to Haiti, inability to speak
the languages of Haiti, his determinatioﬂ to “do
better” in the U.S5., and his medical needs.

Because of his strong ties to the United States,
medical needs, and the dire nature of deportation to
impoverished Haiti, Defendant has special
circumstances that would have caused him to choose to
go to trial, satisfying the Supreme Judicial Court’s
requirement in Lavrinenko and Clarke for a showing of
special circumstances in order to obtain a grant for a
motion for new trial. See Lavrinenko; Commonwealth v.
Clarke, 460 Mass. 30 (2011). The motion judge clearly
erred in asserting that Defendant lacked special
circumstances that would have led Defendant to go to
trial and omitted any explanation of that conclusory
statement. See App. 23-24 (Lower Court Decision). As
such, this case must be remanded due to the lower
court’s error§ of law and fact, and the lower cou;t
must determine and provide cogent analysis of whether
or not Defendant established special circumstances

that would have caused him to reject a plea offer with
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the inevitable consequence of automatic deportatiocon

and instead go to trial.

II.

THE COURT APPLIED THE INCORRECT AND OUTDATED
STANDARD REGARDING SUBSTANTIAL GROUNDS OF
DEFENSE. FURTHERMORE, EVEN UNDER THE
PREVIOUS STANDARD, SUBSTANTIAL DEFENSES WERE
AVAILABLE TO DEFENDANT BECAUSE TRIAL COUNSEL
FILED NO MOTIONS, CONDUCTED NO DISCOVERY,
FAILED TO FILE A CERTIFICATE OF COMPLIANCE
REGARDING DISCOVERY, FAILED TO PREPARE FOR
TRIAL, AND ADVISED DEFENDANT TO WAIVE HIS
RIGHT TO JURY AND OTHER CONSTITUTIONAL
RIGHTS. '

The lower court clearly erred by applying

incorrect and outdated law in stating that Defendant

had no substantial grounds of defense. As emphasized

in the Supreme Judicial Court’s Lavrinenko decision,

“To show that a ‘substantial defense’
was available, the defendant need not show
that it was more likely than not that such a
defense would have resulted in acguittal.
See United States v. Orocio, 645 F.3d 630,
643 (3rd Cir. 2011), abrogated on other
grounds by Chaidez v. United States, 133 S,

" Ct. 1103 (2013) (“The Supreme Court .

requires only that a defendant could have
rationally gone to trial in the first place,
and it has never required an affirmative
demonstration of likely acquittal at such a
trial as the sine qua non of prejudice.”)”

Commonwealth v. Lavrinenko, 473 Mass., at 57 n.19

(emphasis added). The Orocio decision relied on by the

Supreme Judicial Court further elaborates:

[Tlhe Supreme Court's intervening decision
in Padilla (of which the District Court did

17
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not have the benefit) has made it clear that
[a showing of likelihood of acquittal] is
not appropriate. Instead, "tc obtain relief
on this type of claim, a petitioner must
convince the court that a decision to reject
the plea bargain would have been rational
under the circumstances," Padilla, 130 S.Ct.

. at 1485, and a rational decision not to
plead guilty does not focus solely on

- whether a defendant would have been found
guilty at trial — Padilla reiterated that an
alien defendant might ratiocnally be more
concerned with removal than with a term of
imprisonment, see id. at 1483 (recognizing
that “‘[plreserving a client's right to
remain in the United States may be more
important to the client than any potential
jail sentence’” (quoting St. Cyr, 533 U.S.
at 323, 121 S.Ct. 2271)). Therefore, [the]
requirement that a defendant affirmatively
show that he would been acquitted in oxder
to establish prejudice in this context is no
longer good law.

Orocio, 645 F.3d at 643-44 (emphasis added). Thus, it
is improper to assert, as the lower court did, that,
"[Tlhe Defendant needed to demonstrate to the Court
that he had available to him a substantial ground of
defense that he would have pursued if he had been
correctly advised of the dire immigration consequences
of accepting the plea bargain.” See App. 23-24 (Lower
Court Decision).

As‘set forth by the Supreme Judicial Court in
Lavrinenko, the correct standard the court should have
applied in a motion for new triél is whether the

“"defendant could have rationally gone to trial.”

18
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Lavrinenko, 473 Mass. at 57 n.19. As described above,
Defendant established special circumstances that would
‘have caused him to avoid deportation to Haiti at all
costs, including rejection of a plea offer that
carried the ccnsequence of mandatory deportation.
Defendant has strong ties to the United States having
immigrated here with his father and sister at the age
of 7 and has never returned to Haiti. Defendant’s
mother and brother, his last remaining family members
in Haiti, were lost to him in the 2010 earthquake.
Defendant has a strong community of friends here in
the U.S., wishes to attend college in the United
States and become a mechanic, and has medical needs
that can only be properly treated in the United
States. See Tr. at 06/08/15-12 to 06/08/15-13.

In light of the foregoing, it was rational for
Defendant to do all he could to avqid depo;tation,
including rejecting a plea offer that would result in
mandatory removal and opt instead for trial which
would at least permit the possibility of avoiding
removal from the United States. The corollary is that

it would have been completely irrational for Defendant

to accept a plea coffer with the guarantee of

depecrtatien when he had even the slightest opportunity
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to avoid deportation by goiﬁg to trial. It is clear
from Defendant’s going-on-four years of confinement
that Defendant would not, and does not, fear a lengthy
period of incarceration, so the oft-cited factor of
lengthy incarceration as:a disincentive to trial
cannot apply to Defendant.

But even under the outdated standard pertaining
to substantial grounds of defense, Defendant still
prevails because of the opportunities to attack the
Massachusetts crime lab results and the uncertainty in
jury determinations. In Commonwealth v. Chleikh, 82
Mass. App. Ct. 718 (2012), the Massachusetts Appeals
Court found that the defendant had not established a
substantial ground of defense when he only averred his
co-defendant was also arrested for assaulting the
victim but he was found alone in the apartment with
the victim and with blood on his hands. See Chleikh,
82 Mass., App. Ct. at 726-27,

The instant case differs widely from Chleikh
because Defendant has averred that his trial counsel
made no effort to explore the facts and possible
defenses in the case. See Tr. at 06/08/15 at 11.
Absent from the court file are any pre-trial motions

and a Pre-Trial Conference Report to attest to the

20
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status of discovery pursuant to Mass. R. Crim. P.
11(a) (2) (A). With regard to counsel’s file, it is
apparent counsel made no attemp£ to discover the
identity of the CI, acquire his history, or d;scover
offers to the CI to investigate and testify on behalf
of the Commonwealth. See Tr. 06/08/15 - 11.

Defendant was, and is, indigent, and there is
also evidence in the Docket that his trial counsel, a
bar advocate for the Committee for Public Counsel
Services (CPCS}, made no attémpts to seek funds for
independent testing of the alleged controlled
substances; See App. 1-3 (Court Docket). In light of
the recent events regarding the MasSachusétts crime
labs such as the Annie Dookhan écandal, it is ever
more imperative that defense counsel question the drug
test results proffered by the Commonwealth and the
credentials of the testing chemist. See Jess Bidgood,
“"Massachusetts Judges Clear Way for New Trials in
Cases Chemist May Have Tainted,” New York Times {(May

18, 2015), http://www.nytimes.com/2015/05/19/us/annie-

dookhan~-defendants-mass-supreme-court.html? r=0 (last
accessed Feb. 22, 2016) (describing Mass. chemist
Annie Dookhan’s fabrication of positive drug test

results); Henry Gass, “Widening scandal at state drug

21
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lab in Mass. exposes opportunities for reform,” The
Christian Science Monitor (July 17, 2015),

http://www.csmonitor.com/USA/Justice/2015/0717/Widenin

g-scandal-at-state-drug-lab-in-Mass.-exposes-

opportunities-for~reform (last accessed Feb. 22, 2016)

(describing Mass. chemist Sonja Farak’s tampering with
evidence and stealing drugs from workplace); The
Associated Press, “Mass. Fires Chemist Over Academic
Credentials,” 90.9 WBUR (Nov. 26, 2013),

http://www.wbur.org/2013/11/26/mass-chemist-academic-

credentials (last accessed Feb. 22, 2016) (describing

Mass. chemist Kate Corbett;s falsification of academic
credentials and subsequent termination).

Furthermore, the high-profile nature of these
Massachusetts crime lab scandals may have affected a
jury’s decisions regarding the weight and veracity of
the crime lab results if Defendant had taken his case
to trial, providing him a substantial ground of
defense., It is.impossible to know what conclusions the
jury, finders of fact, would have drawn had the case
gone to trialt The uncertainty regarding potential
jury decisicons has been re;ognizéd by the United
States Supreme Court: “[I]t i1s common experience that

different juries may reach different results under any
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criminal statute. That is one of the consequences we
accept under our jury system.” Roth v. Unifcd States,
354 U.S. 476, 492 n.30 (1857); Miller v. Califérnia,
413 U.S. 15, 26 n.9 (1973}.

By pleading to resolve his case, Defendant lost
substantial g;ounds of defense in the form of
effective trial strategies that his counsel could have
explored for this drug case during a time when

Massachusetts crime labs were plagued with scandals.

III. IF TRIAL COUNSEL HAD EFFECTIVELY ASSISTED
DEFENDANT, A BETTER PLEA OFFER MAY HAVE BEEN
AVAILABLE TQO DEFENDANT.

The plea that Defendant entered on October 30,
2012, carried the conseqﬁende of‘inevitable and
mandatory deportation, but various pleas and sentences
were available to Defendant in order to avoid
automatic removal from the United States, and trial
cdunsel failed to efféctively assist Defendant in
exploring these optioﬁé. The only one of Defendant’s
charges that resulted in autcmatic deportation is
Distribution of Cocaine, a violation of Mass. Gen.
Laws c. 94C § 32A(§). See App. 4-13 (Criminél Docket -

Offenses); 8 U.S.C. § 1227{a) (2) (A) (iii) (creating the

“aggravated felony” ground of removal); 8 U.S.C. §
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1101(a) (43) {B) (defining illicit trafficking in a
controlled substance to be an “aggravated felony”):
Moncrieffe v. Holder, 133 S. Ct. 1678, 1682 (2013)
(Federal statute "prchibits the Attorney General [of
the‘United States] from granting discretionary relief
from removal to an aggravated felon, no mattef how
~compelling his case"). While the other charges
relating controlled substances would have caused him
to be removable, convictions on those charges would
not have resulted in mandatory remcval. See 8 U.S.C. §
1227{a) (2) (B) (i} (creating a ground of removability
pursuant to violation of the Contrclled Substances
Act):; 8 U.S.C. § 122§b(a)(3) (allowing for a Lawful
Permanent Resident in removal proceedings to apply for
cancellation of removal if he/she has not been
convicted of an aggravated felony).

Plea counsel could have creatively bargained for
a resolution without dire immigration consequences.
See Padilla, 130 S.Ct. 1473, 1486 (“Counsel who
possess the most rudimentary understanding of the
deportation consequeﬁces of a particular criminal
offense may be able to plea bargain creatively with
the prosecutor in order to craft a conviction and

sentence that reduce the likelihocod of deportation, as
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by avoiding a conviction for an offense that
automatically triggers the removal consequence.”) For
example, the Massachusetts “guilty filed” disposition
is not a conviction for immigration purpecses and coulq
have been a potential resolution for the Distribution
of Cocaine charges. See Griffiths v. INS, 243 F.3d 45
(st Cir. 2001). But theré is no evidence that plea
counsel considéred immigration consequences to
Defendant, let alone attempted to creatively bargaiq
for a plea that mitigated mandatory removal of
Defendant. It is apparent that plea counsel had no
understanding of immigration consequences or attempted
to mitigate imﬁigration consequences when 5efendant’s
plea deal included an entry of nolle prosequi on 4
counts of Drug Violation Near School/Park, presumably
to avoid the two-year mandatory sentence, which would
not have carried the consequence of automatic removal
as a School Zone Violation is not an aggravated
felony. See App. 58 U.S.C. § 1229bka)(3) (alloQing for
a Lawful Permanént Resident in reméval préceedings to
apply for cancellation of remcval if he/she has not
been convicted of an aggravated felony).

Plea counsel again demonstrates his inability to

understand his client’s interests in avoiding



immigration consequences by his apparent negotiation
to dismiss:2 counts of Possession of Class B which
would not have caused automatic deportation because
simple_possession is not an aggravated felony. See
App. 6; 8 U.S.C. § 8 U.S.C. § 1229b(a) (3) (allowing
for a Lawful Permanent Resident in removal proceedings
to apply for cancellation of removal if he/she has not
been convicted of an aggravated felony).

Contrary to the Commonwealth’s assertion that
Defendant “received a shorter sentence than he would
have otherwise received . . . if he went to trial,”
implying that he would have accepted the sentence
purely due to the shorter sentence, the length of

Defendant’s sentences were immaterial and unrelated to

immigration consequences, showing that the
Commonwealth has no meaningful understanding of
immigration consequences. Tr. at 06/08/15 - 30. The

length of the sentence does not matter in drug

convictions for immigration purposes, and Defendant
would have acted as a Reasonable Person in avoiding
automatic removal by reﬁusing a shorter sentence with
automatic removal in favor of a longer sentence
without the consequence'of automatic removal. Already,

Defendant has been confined for twice the 18-month



sentence he agreed to, which shows that he is not
deterred by leﬁgth of confinement compared to
mandatory deportation. The.Supreme Judicial Court has
specifically rejected the Commonwealth’s ridiculous
and disingenuous argument that a defendant is “not
prejudiced” “notwithstanding [the Defendant’s]
circumstances [of strong ties to the United States]
because he ‘got a very good deal’” in receiving
“straight probation when he was facing a mandatory
minimum sentence of five years of incarceration.”
Commonwealth v. Dedesus, 468 Mass. at 184. Unlike the
Commonweélth in this instant case and in DedJesus, the
SJC recognizes that length of'sentence is not
necessarily a non-citizen’s highest priority when it
comes to sentencing, considéring the much weightier
consequence of automatic deportation.

Furthermoie, the United States Supféme Court has
held that, “[i]f an assessment of the apparent
benefits of a plea offer is made, it must be conducted
in light of the recognition that a noncitizen
defendant confronts a very different calculus than
that confronting a United States citizen. For a
noncipizen defendant, preserving his ‘right to remain

in the United States may be more important to [him]
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than any jail sentence.’ Padilla, [559 U.S.] at 368.”
Here, the lower court decision evidences no
consideration of this “very different calculus” though
Defendant and his motion counsel set forth a litany of
reasons why he is despefate to preserve his right to
remain in the United States. See App. 25. The lower
court’s decision is astonishingly reductive,
abbreviated, and conclusory regarding Defendant’s
calculﬁs of the benefits of a plea offer. The decision
simply states, “[Tlhe court does not find the preésence
of any special circumstances that he would have placed
any more emphasis on the immigration consequences in
deciding whether or not to enter the pleas that he
did,” without any explanation whatscever as to why the
.lower court chose to make that statemént.

Thus, not only would trial counsel have had the
opportunity to negotiate a better plea that mitigated
immigration consequences for Defendant, and contrary
to the assertions of the Commonwealth and the lower
court, a “better” plea in light of Defendant’s status
as a noncitizen was indeed a possibility left both
unconsidered and undiscussed. As reiterated time and
time again by both the Massachusetts Supreme Judicial

Cocurt.and the United States Supreme Court, the
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Commonwealth’s focus on Defendant’s sentence length
was and is not the relevant issue or consideration for
a noncitizen like Defendant. Trial counsel was
ineffective in failing to recognize and advise
Defendant of immigration conseqguences and failing to
negotiate differently on the counts of Disﬁribution of

Cocaine.

Conclusion
For the foregoing reasons, Mr. Lys respectfully
requests that this Court vacate the order denying his
motion, vacate his conviction, remand the case to thel
district court for a new trial, and order any ofher

relief that this Court deems just and proper.

Respectfully submitted,

F: 978-616-7349
hillary@hillarvlawoffice.com

Counsel for the Appellant

Date: February 22, 2016
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(32) The term ‘‘profession’ shall include but
not be limited to architects, engineers, lawyers,
physicians, surgeons, and teachers in elemen-
tary or secondary schools, colleges, academies,
or seminaries.

(33) The term ‘‘residence’” means the place of
general abode; the place of general abode of a
person means his principal, actual dwelling
place in fact, without regard to intent.

(34) The term ‘‘Service” means the Immigra-
tion and Naturalization Service of the Depart-
ment of Justice.

(35) The term ‘‘spouse”, “‘wife”’, or “husband”
do not include a spouse, wife, or husband by rea-
son of any marriage ceremony where the con-
tracting parties thereto are not physically
present in the presence of each other, unless the
marriage shall have been consummated.

(36) The term “State’ incindes the District of
Columbla, Puerto Rico, Guam, the Virgin Is-
lands of the United States, and the Common-
wealth of the Northern Mariana Islands.

(37 The term “totalitarian party’ means an
organization which advocates the establishment
in the United States of a totalitarian dictator-
ship or totalitarianism. The terms ‘‘totalitarian
dictatership” and ‘“totalitarianism' mean and
refer to systems of government not representa-
tive 1n fact, characterized by (A) the existence
of a single political party, organized on a dic-
tatorial basis, with so close an ldentity between
such party and its policies and the govern-
mental policies of the country in which it exists,
that the party and the government constitute
an indistinguishable unit, and (B) the forcible
suppression of opposition to such party.

(38) The term ‘‘United States”, except as
otherwise specifically herein provided, when
used in a geographical sense, means the con-
tinental United States, Alaska, Hawali, Puerto
Rico, Guam, the Virgin Islands of the United
States, and the Commonwealth of the Northern
Mariana Islands.

(39) The term “‘unmarried”, when used in ref-
erence to any individual as of any time, means
an individual who at such time is not married,
whether or not previously married.

(40) The term “world communism’ means a
revolutionary movement, the purpose of which
is to establish eventually a Communist totall-
tarian dictatorship in any or all the countries of
the world through the medium of an inter-
natlonally coordinated Communist political
movement.

(4)) The term *‘graduates of a medical school”
means aliens who have graduated from a medi-
cal school or who have quallfied to practice
medicine in a foreign state, other than such
allens who are of national or international re-
nown In the field of medicine.

(42) The term ‘‘refugee’” means (A) any person
who is outside any country of such person’s na-
tionality or, in the case of a person having no
nationality,. 1s outside any country in which
such person last habitually resided, and who 1s
unable or unwilling to return to, and is unable
or unwilling to avail himself or herself of the
protection of, that country because of persecu-
tion or a well-founded fear of persecution on ac-
count of race, religion, nationality, membership
in a particular social group, or political opinion,
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or (B) in such special circumstances as the
President after appropriate consultation (as de-
fined in section 1157(e) of this title) may specify,
any person who is within the country of such
person’s nationallty or, in the case of a person
having no nationality, within the country in
which such person is habitually residing, and
who is persecuted or who has a well-founded fear
of persecufion on account of race, religion, na-
tionality, membership in a particular soclal
group, or political opinion, The term ‘‘refugee’’
does not include any person who ordered, in-
cited, assisted, or otherwise participated in the
persecution of any person on account of race, re-
ligion, nationality, membership in a particular
social group, or political opinion. For purposes
of determinations under this chapter, a person
who has been forced to abort a pregnancy or to
undergo involuntary sterilization, or who has
been persecuted for fallure or refusal to undergo
such a procedure or for other resistance to a co-
ercive population control program, shall be
deemed to have been persecuted on account of
political opinion, and a person who has a well
founded fear that he or she will be forced to un-
dergo such a procedure or subject to persecution
for such failure, refusal, or resistance shall be
deemed to have a well founded fear of persecu-
tion on account of political opinion.
(43) The term ‘‘aggravated felony’’ means—

(A) murder, rape, or sexual abuse of a minor;

(B) illicit trafficking in a controlled sub-
stance (as defined in section 802 of title 21), in-
cluding a drug trafficking crime (as defined in
section 924(c) of title 18);

(C) leit trafficking in firearms or destruc-
tive devices (as defined in section 921 of title
18) or in explosive materials (as defined 1n sec-
tion 841(c) of that title);

(D) an offense described in section 1956 of
title 18 (relating to laundering of monetary in-
struments) or section 1957 of that title (relat-
ing to engaging in monetary transactions in
property derived from specific unlawful activ-
ity) if the amount of the funds exceeded
$10,000;

(E) an offense described in—

(1) section 842(h) or (1) of title 18, or section
B44(d), (e), (D), (g), (h), or (1) of that title (re-
lating to explosive materials offenses);

(i1) section 922(g)(1), (2), 3). (4), or (5), (i),
(n), (0), (p), or (r) or 924(b) or (h) of title 18
(relating to firearms offenses); or

(iil) section 5861 of title 26 (relating to fire-
arms offenges);

(F) a crime of violence (as defined in section
16 of title 18, but not including a purely politi-
cal offense) for which the term of imprison-
ment atb least one year,

(@) a theft offense (Including receipt of sto-
len property) or burglary offense for which the
term of imprisonment at5 least one year;

(H) an offense described in section 875, 876,
871, or 1202 of title 18 (relating to the demand
for or receipt of ransom);

(I) an offense described in section 2251, 22514,
or 2252 of title 18 (relating to child pornog-
raphy);

486 ir original. Probably should be preceded by “1s".
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(J) an offense described in section 1962 of
title 18 (relating to racketeer influenced cor-
rupt organizations), or an offense described in
section 1084 {if it is a second or subséquent of-
fense) or 1955 of that title (relating to gam-
bling offenses), for which a sentence of one
vear imprisonment or more may be imposed;

(K) an offense that—

(1) relates to the owning, controlling, man-
aging, or supervising of a prostitution busi-
ness;

(i1) is described in section 2421, 2422, or 2423
of title 18 (relating to transportation for the
purpose of prostitution) if committed for
commercial advantage; or

(ii1) is described in any of sections
1581-1585 or 1588-1591 of title 18 (relating to
peonage, slavery, involuntary servitude, and
trafficking in persons);

(L) an offense described in—

(1) section 793 (relating to gathering or
transmitting national defense information),
798 (relating to disclosure of classified infor-
mation), 2153 (relating to sabotage) or 2381 or
2382 (relating to treason) of title 18;

(11) section 421 of title 50 (relating to pro-
tecting the identity of undercover intel-
ligence agents); or :

(ii1) section 421 of title 50 (relating to pro-
tecting the identity of undercover agents);

(M) an offense that—

(1) involves fraud or deceit in which the
loss to the victim or victims exceeds $10,000;
or

(11) is described in section 7201 of title 26
(relating to tax evasion) in which the reve-
nue loss to the Government exceeds $10,000;

(N) an offense described in paragraph (1)(A)
or (2) of section 1324(a) of this title (relating to
alien smuggling), except in the case of a first
offense for which the alien has affirmatively
shown that the alien committed the offense
for the purpose of assisting, abetting, or aiding
only the alien’s spouse, child, or parent (and
no other individual) to violate a provision of
this chapters®

(O) an oifense described in section 1325(a) or
1326 of this title committed by an alien who
was previously deported on the basis of a con-
viction for an offense described in another sub-
paragraph of this paragraph;

(P) an offense (i) which either is falsely mak-
ing, forging, counterfeiting, mutilating, or al-
tering a passport or instrument in violation of
section 1543 of title 18 or is described in sec-
tion 1546(a) of such title (relating to document
fraud) and (i) for which the term of imprison-
ment 18 at least 12 months, except in the case
of a first offense for which the alien has af-
firmatively shown that the alien committed
the offense for the purpose of assisting, abet-
ting, or alding only the allen’s spouse, child,
or parent {and no other individual) to violate
a provision of this chapter;

(Q) an offense relating to a failure to appear
by a defendant for service of sentence if the
underlying offense is punishable by imprison-
ment for a term of 5 years or mare;

850 in original. Probably should be followed by a semicolon.
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(R) an offense relating to commercial brib-
ery, counterfeiting, forgery, or trafficking in
vehicles the identification numbers of which
have been altered for which the term of im-
prisonment is at least one year;

(8) an offense relating to obstruction of jus-
tice, perjury or subornation of perjury, or
bribery of a witness, for which the term of im-
prisonment is at least one year;

(T) an offense relating to a fallure to appear
before a court pursuant to a court order to an-
swer to or dispose of a charge of a felony for
which a sentence of 2 years’ imprisonment or
more may be imposed; and

(U) an attempt or conspiracy to commit an
offense described in this paragraph.

The term applies to an offense described in this.
paragraph whether in violatlon of Federal or
State law and applies to such an offense In vio-
lation of the law of a foreign country for which
the term of imprisonment was completed within
the previous 15 years. Notwithstanding any
other provision of law (including any effective
date), the term applies regardless of whether the
conviction was entered before, on, or after Sep-
tember 30, 1996, .

(44)(A) The term “managerial capacity’ means
an assignment within an organization in which
the employee primarily--—-

(i) manages the organization, or a depart-
ment, subdivision, function, or component of
the organization;

(i1) supervises and controls the work of other
supervisory, professional, or managerial em-
ployees, or manages an essential function
within the organization, or a department or
subdivision of the organization;

(1i1) 1f another employee or other employees
are directly supervised, has the authority to
hire and fire or recommend those as well as
other personnel actions (such as promotion
and leave authorization) or, if no other em-
ployee is directly supervised, functions at a
senior level within the organizational hier-
archy or with respect to the function man-
aged; and

(iv) exercises discretion over the day-to-day
operations of the activity or function for
whiph the employee has authority.

A first-line supervisor is not considered to be
‘acting in a managerial capacity merely by vir-
tue of the supervisor's supervisory duties unless
the employees supervised are professional.

(B) The term ‘‘executive capacity’” means an
assignment within an organization in which the
employee primarily—

(1) directs the management of the organiza-
tion or a major component or function of the
organization;

(i1) establishes the goals and policies of the
organization, component, or function;

(1i1) exercises wide latitude in discretionary
decislon-making; and

(iv) receives only general supervision or di-
rection from higher level executives, the board
of directors, or stockholders of the organiza-
tion.

(C) If staffing levels are used as a factor in de-
termining whether an individual is acting in a
managerial or executive capacity, the Attorney
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General shall take into account the reasonable
needs of the organization, component, or func-
tion in light of the overall purpose and stage of
development of the organization, component, or
function. An individual shall not be considered
to be acting in a managerial or executive capac-
ity (as previously defined) merely on the basis of
the number of employees that the individual su-
pervises or has supervised or directs or has di-
rected.

(45) The term *‘substantial” means, for pur-
poses of paragraph (15)(E) with reference to
trade or capital, such an amount of trade or cap-
ital as 1s established by the Secretary of State,
after consultation with appropriate agencies of
Government. :

(46) The term ‘“‘extraordinary abllity'’ means,
for purposes of subsection (a)(15)(0)1) of this
section, {n the case of the arts, distinction,

{4T)(A) The term “‘order of deportation’ means
the order of the speclal Inquiry officer, or other
such administrative officer to whom the Attor-
ney General has delegated the responsibility for
determining whether an alien is deportable, con-
cluding that the alien is deportable or ordering
deportation.

(B) The order described under subparagraph
(A) shall become final upon the earlier of—

(1) a determination by the Board of Immigra-
tion Appeals affirming such order; or )

(ii) the expiration of the period in which the
alien Is permitted to seek review of such order
by the Board of Immigration Appeals.

(48)(A) The term “‘conviction” means, with re-
spect to an alien, a formal judgment of guilt of
the alien entered by a court or, if adjudication
of guilt has been withheld, where—

{1) a judge or jury has found the alien guilty
or the alien has entered a plea of gullty or
nolo contendere or has admitted sufficlent
facts to warrant a finding of guilt, and

(i1) the judge has ordered some form of pun-
ishment, penalty, or restraint on the alien’s
lberty to be imposed.

(B) Any reference to a term of imprisonment
or a sentence with respect to an offense is
deemed to include the perjod of incarceration or
confinement crdered by a court of law regardless
of any suspension of the imposition or execution
of that imprisonment or sentence in whole or in
part.

(49) The term ‘‘stowaway’’ means any alien
who obtains transportation without the consent
of the ownmer, charterer, master or person in
command of any veasel or aircraft through con-
cealment aboard such vessel or aircraft. A pas-
senger who boards with a valid ticket is not to
be ¢onsidered a stowaway.

(50) The term ‘“intended spouse” means any
alien who meets the criteria set forth in section
1154(a)(1)(A)AH)(I)(aa ) BB),
1154(a)(1)(B)(i1)}(II)(aa)BB), or
12290(b)(2)(A)(1)(ITI) of this title.

(51) The term “VAWA self-petitioner” means
an allen, or a child of the allen, who qualifies for
relief under—

(A) clause (iii), (iv), or (vii) of section
1154(a)1)(A) of this title;

(B) clause (11) or (1ii) of section 1154(a)}(1)XB)
of this title;

(C) section 1186a(c)(4)(C) of this title;

(D) the first section of Public Law 83-732 (8
U.S.C. 1255 note) {(commonly known as the
Cuban Adjustment Act) as a child or spouse
who has been battered or subjected to extreme
cruelty;

(E) section 902(d)(1XB) of the Haltian Refu-
gee Immigration Fairness Act of 1998 (8 U.S.C.
1255 note);

(F) section 202(d)(1) of the Nicaragunan Ad-
justment and Central American Relief Act; or

{G) section 309 of the Tllegal Immigration
Reform and Immigrant Responsibility Act of
1996 (division C of Public Law 104-208).

(52) The term ‘‘accredited language training
program’ means a language training program
that is accredited by an accrediting agency rec-
ognized by the Secretary of Education.

(b) As used in subchapters I and 11—

(1) The term ‘‘child’’ means an unmarried per-
son under twenty-one years of age who is—

(A) a child born in wediock;

(B) a stepchild, whether or not born out of
wedlock, provided the child had not reached
the age of eighteen years at the time the mar-
rlage creating the status of stepchild occurred;

(C) a child legitimated under the law of the
child’s residence or domicile, or under the law
of the father’s residence or domicile, whether
in or outside the United States, if such
legitimation takes place before the child
reaches the age of elghteen years and the child
is in the legal custedy of the legitimating par-
ent or parents at the time of such
legitimation; )

(D) a child born ocut of wedlock, by, through
whom, or on whose behalf a status, privilege,
or benefit is sought by virtue of the relation-
ship of the child to its natural mother or to its
natural father if the father has or had a bona
fide parent-child relationship with the person,

(E)(1) a child adopted while under the age of
sixteen years if the child has been in the legal
custody of, and has resided with, the adopting
parent or parents for at least two years or if
the child has been battered or subject to ex-
treme cruelty by the adopting parent or by a
family member of the adopting parent residing
in the same household: Provided, That no natu-
ral parent of any such adopted child shall
thereafter, by virtue of such parentage, be ac-
corded any right, privilege, or status under
this chapter; or

(i1) subject to the same proviso as in clause

(1), a child who: (I) 18 a natural sibling of a
child described in clause (1) or subparagraph

(F)(1); (II) was adopted by the adoptive parent

or parents of the sibling described in such

clause or subparagraph; and (III) is otherwise
described in clause (1), except that the child
was adopted while under the age of 18 years;

(F)(1) a child, under the age of sixteen at the
time a petition is filed in his behalf to accord
a classification as an Immediate relative
under section 1151(h) of this title, who is an or-
phan because of the death or disappearance of,
abandonment or desertion by, or separation or
loss from, both parents, or for whom the sole
or surviving parent is incapable of providing
the proper care and has in writing irrevocably
released the child for emigration and adop-
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(11) it appears to the satisfaction of the
Attorney General that the alien has failed
or refused to fulfill the alien’s marital
agreement which in the opinion of the At-
torney General was made for the purpose
of procuring the alien’'s admission as an
immigrant. )

(H) Waiver authorized for certain misrepre-
sentations

The provisions of this paragraph relating
to the remcval of aliens within the United
States on the ground that they were inad-
missible at the time of admission as aliens
described in section 1182(a)(6}(C)1) of this
title, whether willful or innocent, may, in
the discretion of the Attorney General, be
waived for any allen (other than an alien de-
scribed in paragraph (4XD)) who—

{i)(1) is the spouse, parent, son, or daugh-
ter of & citizen of the United States or of
an alien lawfully admitted to the United
States for permanent residence; and

(II) was in possession of an immigrant
visa or equivalent document and was
otherwise admissible to the United States
at the time of such admission except for
those grounds of inadmissibllity specified
under paragraphs (5)A) and (T)(A) of sec-
tion 1182(a) of this title which were a di-
rect result of that fraud or misrepresenta-
tion.

(i) i3 a VAWA self-petitioner,

A walver of removal for fraud or misrepre-
sentation granted under this subparagraph
shall also operate to waive removal based on
the grounds of inadmissibility directly re-
sulting from such fraud or misrepresenta-
tion.

{2) Criminal offenses
(A) General crimes

(i) Crimes of moral turpitude

Any alien who—

(I) is convicted of a crime involving
moral turpitude committed within five
years (or 10 years in the case of an alien
provided lawful permanent resident
status under section 1265(j) of this title)
after the date of admission, and

(IT) {s convicted of a crime for which a
sentence of one year or longer may be
imposed,

is deportable.
{ii) Multiple criminal convictions

Any alien who at any time after admis-
sion is convicted of two or more crimes in-
volving moral turpitude, not arising out of
a single scheme of criminal misconduct,
regardless of whether confined therefor
and regardless of whether the convictions
were In a single trial, is deportable.

(iii) Aggravated felony

Any alien who is convicted of an aggra-
vated felony at any time after admission is
deportable.

(iv) High speed flight

Any allen who is convicted of a violation

of section 758 of title 1B (relating to high

TITLE 8-~ALIENS AND NATIONALITY §1227

speed flight from an immigration check-
point) is deportable.

(v) Failure to register as a sex offender

Any alien who is convicted under section
2250 of title 18 is depox“ta.ble.

(vi) Waiver authorized

Clauses- (i), (i), (iii), and (iv) shall not
apply in the case of an alien with respect
to 2 criminal conviction if the alien subse-
quent to the criminal conviction has been
granted a full and unconditional pardon by
the President of the United States or by
the Governor of any of the several States.

(B) Controlled substances
(i) Conviction

Any alien who at any time after admis-
sion has been convicted of a violation of
(or a conspiracy or attempt to violate) any
law or regulation of a State, the United
States, or a forelgn country relating to a
controlled substance {as defined in section
802 of title 21), other than a single offense
involving possession for one's own use of 30
grams or less of marijuana, is deportable.

(ii) Drug abusers and addicts

Any allen who 1s, or at any time after -
admission has been, a drug abuser or ad-
dict is deportable.

(C} Certain firearm offenses

Any alien who at any time after admission
is convicted under any law of purchasing,
selling, offering for sale, exchanging, using,
owning, possessing, or carrying, or of at-
tempting or conspiring to purchase, sell,
offer for sale, exchange, use, own, possess, or
carry, any weapon, part, or accessory which
is a firearm or destructive device (as defined
in section 921(a) of title 18) in violation of
any law is deportable.

(D) Miscellaneous crimes

Any allen who at any time has been con-
victed (the judgment on such conviction be-
coming final) of, or has been so convicted of
a conspiracy or attempt to violate—

(1) any offense under chapter 37 (relating
to espionage), chapter 106 (relating to sab-
otage), or chapter 115 (relating to treason
and sedition) of title 18 for which a term of
imprisonment of five or more years may be
imposed;

(11) any offense under section 871 or 960 of
title 18; -

(11i) a violation of any provision of the
Military Selective Service Act (50 U.S.C.
App. 451 et seq.) or the Trading With the
Enemy Act (60 U.S.C. App. 1 et seq.); or

(iv) a violation of section 1185 or 1328 of
this title,

is deportable.

(E} Crimes of domestic violence, stalking, or -

violation of protection order, crimes
against children and

(i) Domestic violence, stalking, and child

abuse
Any alien who at any time after admis-
sion is convicted of a crime of domestic
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Responsibility Act of 1896 (8 U.S.C. 1229-1229¢) [Pub. L.
104-208]."

EFFECTIVE DATE

Section effective, with certain transitional provi-
sions, on the first day of the first month beginning
more than 180 days after Sept. 30, 1996, ses section 309
of Pub. L. 104-208, set out as an' Effective Date of 1996
Amendments note under section 1101 of this title.

Subsec. (c)(3)(B), (C)} of this section applicabls to
proving convictions entered before, on, or after Sept.
30, 1996, see section 322(c) of Pub. L. 104-208, set out as
an Effective Date of 1996 Amendments note under sec-
tion 1101 of this title.

ABOLITION OF IMMIGRATION AND NATURALIZATION
SERVICE AND TRANSFER OF FUNCTIONS ’

For abolition of Immlgra.tion and Naturalization
Service, transfer of functions, and treatment of related
references, see note set out under section 1551 of this
title.

ELIMINATION OF TIME LIMITATIONS ON MoTiONS TO RE-
OPEN DEPORTATION PROCEEDINGS FOR VICTIMS COF Do-
MESTIC VIOLENCE

Pub. L. 106-386, div. B, title V, §1506(c)(2), Qct. 28,
2000, 114 Stat. 1528, as amended by Pub. L. 109-162, title
VIIIL, §§814(a), 825(b), Jan. 5, 2008, 119 Stat. 3058, 3064,
provided that: '

“(A)(1) IN GENERAL.—Notwithstanding any limitation
imposed by law on motions to reopen or rescind depor-
tation proceedings under the Immigration and Nation-
ality Act [8 U.B.C. 1101 et seq.] (as in effect before the
title ITI-A effective date in section 309 of the Tllegal Im-
migration Reform and Immigrant Responsibility Act of
1896 [Pub. L. 104-208] (8 U.S.C. 1101 note))—

‘(1) there {s no time limit on the filing of & motion
to reopen such proceedings, and the deadline specified
in sectlon 2428(c)(3) of the ITmmigration and National-
ity Act (as so in effect) (8 U.8.C. 1252b(c)(3)) does not
apply— :

“(aa) if the basis of the motion s tc apply for re-
lief under clause (iii) or (1v) of section 204(a)(1)(A) of
the Immigration and Nationality Act (8 U.S.C.
1154¢a)(1)(A)), clause {1 or (i) of section
204(a)(1)(B) of such Act (8 U.B.C. 1154(a)(1)(B)), or
section 244(a)(3) of such Act (as so in effect) (8
U.8.C. 1254(a)(3)); and

‘“(bb) if the motion i1s accompanied by a suspen-
sion of deportation application to be filed with the
Secretary of Homeland Security or by a copy of the
self-petition that will be filed with the Department
of Homeland Security npon the granting of the mo-
tion to reopen: and
‘(1) any such limitation shall not apply so as to

prevent the filing of one motlon to reopen described

in section 240{c}TXC){iv) of the Immigration and Na-
tionality Act (8 U.8.C. 1229a(c)X(D).

“(11) PRIMA FACIE CASE.—The filing of a motion to re-
open under this subparagraph shall only stay the re-
moval of a qualified alien (as defined In section
431(c)(1)(B) of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (8 U.8.C.
1641(c)(1)(B))D)] pending the final disposition of the mo-
tion, inciuding exhaustion of ali appeals if the motion
establishes that the allen s a qualified alien.

*“(B) APPLICABILITY —Subparagraph (A) shall apply to
motions filed by aliens who are physically present in
the United States and who—

“(i) are, or were, in deportation or exclusion pro-
ceedings under the Immigration and Nationality Act
[8 U.8.C. 1101 et seq.] (as in effect before the title
III-A effective date in section 309 of the Illegal [mmi-
gration Reform and Immigrant Responsibility Act of
1996 (8 U.S.C. 1101 note)); and

“(1i) have become eligible to apply for relief de-
scribed in subparagraph (AX{) as a result of the
amendments mads by—

“(I) subtitle G [§40701 et seq.] of title IV of the
Violent Crime Control and Law Enforcement Act of

TITLE 8—ALIENS AND NATIONALITY
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1994 (Public Law 103-322; 108 Stat. 1953 et seq.) [see
Tables for classification]; or

¥(I1) this title [ses Short Title of 2000 Amendment
note set out under section 1101 of this title).”

REFERENCES TO ORDER OF REMOVAL DEEMED To
INCLUDE ORDER OF EXCLUSION AND DEPORTATION

For purposes of this chapter, any reference in law to
an order of removal 13 deemed to include a reference to
an order of exclusion and deportation or an order of de-
portation, see section 309(d)}2) of Pub. L. 104-208, set
out in an Effective Date of 1996 Amendments note
under section 1101 of this tlple.

§1220b. Cancellation of removal; adjustment of
status :

(a) Cancellation of removal for certain perma-
nent residents

The Attorney General may cancel removal in
the case of an alien who is inadmissible or de-
portable from the United States if the alien—

(1) has been an alien lawfully admitted for
permanent residence for not less than 5 years,
(2) has resided in the United States continu-
ously for 7 years after having been admitted in
any status, and
(3) has not heen convicted of any aggravated
felony.
(b) Cancellation of removal and adjustment of
status for certain nonpermanent residents
(1) In general

The Attorney General may cancel remowval
of, and adjust to the status of an allen law-
fully admitted for permanent residence, an
alien who is inadmissible or deportable from
the United States if the alien—

(A) has been physically present in the
United States for a continuous period of not
less than 10 years immediately preceding the
date of such application;

(B) has been a person of good moral char-
acter during such perlod;

(C) has not been convicted of an offense
under section 1182{a)(2), 1227(a)}2), or
1227(a)(3) of this title, subject to paragraph
(9), and

(D) establishes that removal would result
in exceptional and extremely unusual hard-
ship to the alien’s spouse, parent, or child,
who iIs a citizen of the United States or an
allen lawfully admitted for permanent resi-
dence.

(2} Special rule for battered spouse or child
(A) Authority

The Attorney General may cancel removal
of, and adjust to the status of an alien law-
fully admitted for permanent residence, an
alien who 1s inadmissible or deportable from
the United States if the alien demonstrates
that—

(iXI) the allen has been battered or sub-
jected to extreme crusity by a spouse or
parent who is or was a United States citi-
zen (or 1s the parent of a child of a United
States citizen and the child has been bat-
tered or subjected to extreme cruelty by
such citizen parent);

(II) the alien has been battered or sub-
jected to extreme cruelty by a spouse or
parent who 1s or was a lawful permanent
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Jhoquast of Datendant ( Failure to prosecute
D Risk/MNaed or OUI D Adminisirative Suparvision
QOmar [Datendant placsd on prelrial peobation (276 §87) uniit:
aFi 't Dalendant’s consant ({1 Vo be dlamissed H court cosls / restitution paid by:
olle Prosaqui
{3 Decriminalizeg (277 §70 C)
| FNDING FINAL DISPOSITION JUDGE DATE
Oguity O Not Guitty (3 Dismissad on Wdation of P Degpt.-
OResponsible 00 Nol Responsible 0 Probation termingied: delendant discharged
O Prat Cause O No P ¢ Caute W] Smleﬂeludbposﬂnnumd(usnonl‘dpage)
COUNT / OFFENSE HSPOSITION DATE AND JGDG
" 6 DRUG VIOLATION NEAR SCHOOL/PARK ¢34C §324 2 / /& -7
- 7, Vs A2
DISPOSITION ME!HOD FINE/ASSESSMENT UAFINE COsTS out §2-t/r55 0L WICTIMS ASMT 4
OGuilty Plea or O Admission to Sufticlent Facts
scxopled aftar colloquy and 278 §290 waming VW ASSESSMENT  |BATTERER'S FEE  |OTHER
O Bench Trial
or =
. CE OR OTHER DI SITH
P apon; SENTENCE OR OTHER DISPOSITION ‘
ol Commonwaalth O] Request of Victim CISutticient tacts lound but continued without & finding untit;
R ODaefendant placed on probation unti
* 7 _quast ot Delendant {3 Fakure 10 prosecuts
3 Risk/Need or QUL [} Administrative Supervision
Othar: I Datencant piaced on pretrial peobation (276 §87) untd:
-
D) FLg€ witn Detendancs n [ To ba dismissed if cowt coats / restitution paid by:
Prosequi
[ Decriminalized (277 §70C) -
FINDING FINAL DISPOSITION JUDGE DATE
Ocuity 0O Mot Gulity O Dismissad oa recommandation of Prebation ept.
[1 Probation lerminated: detendant dischargea
UR"M'M O Not Re 3itte [0 Sentence or disposition revoked {sae cont'a paga)
O Probable Causs CJ Ne Probeble Cause
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TOURT/ OFFENSE

DEFENDANT NAME KET NUMBER
CRIMINAL DOCKET - OFFENSES |"Geiorg (e o oo
DtSPCSITION DATE AND JU

7 DRUG VIOLA'_I'ION NEAR SCHOOL/PARK c94C §a2J
DLATO Fyil forfs
DISPOSITION METHOD FINE/ASSESSMENT SURFINE cCsTS ou W/V FEE Ut Vic TS ASMT
O Gullly Plea or O Admission to Sulficiant Facts
5"‘"‘”".“"" coloquy and 278 §290 waming READ INJURY ASMT | RESTITUTION VAW ASSESSMENT  |DATTERERS FEE  |OTHER
D L] .’l - .
e . oa SENTENCE OR OTHER DISPOSITION
Dy‘q{ Commonwesalth [J Roquest of Victim O Suttiziant fagls lound but continuad wilnou! a tinding untik
Maquast of Dafendant [ Failura 1o prosacute DDetendant piaced o probation uni:
{7 RiswNaed or OUI 0 Admirustrative Suparvision
QOtner: (O Dalendant placed on pretrial probation (276 §87) unta:
O Filgd'wilh Detendants consent [1To be dismissed if courl costs / resttution pad by:
olle Prosaqui
(3 Qecriminalized (277 §70 C)
FINDING FINAL DISPOSITION JUDGE DATE
O Guilty 1 Not Guitty C} Dismiased on recemmendalion of Probation Dept.
. e Probation lerminalad: defendant gischarged
o a
Fiesponsicia U Nat Reaponsibta [ Santanca or disposition revoked (see cont'd page)
O #Probable Cause U No Probable Cause
COUNT / CFFENSE DISPOSITION CATE AN JUDGE
8 DRUG, POSSESS CLASS B ¢94C §34 & % \/ P /9.
. , WSO o 76t b,
[GISPOSITION METROD FINE/ASSESSMENT | SURFINE cosTS out §24pFEE loui vicTiue Asur
OGuilly Piea ar 3 Admission to Suificiant Facts )
accepled afler calloguy and 278 §290 warning READ TRJURY ASMT _ JRESTiTuTION VA ASSESSMENT TIERENS FEE JOMER
DBench Tt
oNyATal
[ SENTERCE G OTHEH DISFOSITION
p : Q1 Sutticiant 1acts found but continuad without a find! il
ian! fa IO conliny, uta ng until
oMW R
EZ'(’ tof Com oalth [ Requasl af Victim {0 Delendan placed on probation until:
oquest of Dolondant 0 Fallure to prosecuts )
. O Risk/Noed or OUI 0 Administrative Suparvision
O Cthar, [Dsfandant placed on pratrial probation (276 §87) untt
O Filed with Defandant's consent 3 To be dismissed If court costs / reshitution paid by:
[ Nolle Prosequi
) Docnminallzed (277 §70 C)
FINDING FINAL DISPOSITION JUDGE DATE
DGulity O Not Guitly O Dismissed on recommendation of Probalion Dept.
O Responsibia [ Not Responsibla [J Probation w:vlmtod defandant di:d':::d
Sontence Hon 't
O Probable Cause O Na Probabla Cause o or dispositon ravokad (see confd page)
COUNT / OFFENSE JUDGE
8 DRUQG, POSSESS CLASS B c94C §34 ﬁ//\ﬁ,} z’ 7 /4,
DISPOSITION METHOD FINEJASSESSMENT  ISURFINE COsT5 ou §z¢p’ ree foul w:ﬁms ASMT
D Gullly Piea or (] Admission to Sutiicient Facts
sccepied after coloquy and 278 §200 waming HEAD [MUURY ASMT  [RESTIFUTION VW ASGEGGMENT _ |BATIERERS FEE  JOTHER
1 Bench
Duryiral
D?‘ upon: ) SENTENCE OR OTHER DISPOSITION
ol C westth O Request of Vicim DO Sutticsent facls tound but continued without a finding unil:
D Defendant placed on probation until:
uast of Datenduit 0 Failure 1o prosecute
D Risk/Need or OUL O Administrative Supervision
Otrer. []Dsfandant piaced on pretriat probation (278 587) unti:
D Ftieo wiih Defendanty consent [J To be dismissed ¥ court costs / restitulion paid by:
[J Notte Frosequi
O Oecriminalized (277 §70 C)
FINDING FINAL DISPOSITION JUDGE OATE
CGully 0 Not Guilty .10 Dismissed on reconvnendation ol Probation Depl.
. ] Probation lerminatad: defendant giseharged
ORespansivie £ Not Responsivie (O Santenca or disposition ravoked [see conl'd page)
O Probsbie Causa O to Probabie Cause }
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DEFENDANT NAME . KET NUMBER
CRIMINAL DOCKET- OFFENSES Christ O Lys /"7012/ 1221CR000091

COUN

5
10 COCAINE, DISTRIBUTE ¢94C §32A(c)

Aiwdid 7 /) //_{(7 fi’/)

DiSHOSITION DATE AND JUDGE

2T 2,

DIS i TION METHCD
;ullly Plea or O Admission 10 Sulficient Facts

scceplod altar colloquy and 278 §290 waming
[ Bench Tria!

QJury Trial
(1 Disrnissed upon:
[ Requesi ot Commonweahth (] Regues! ol Victim

FINE/ASSESSMENT SUHF!NE COSTS

ou QZ!? FEE

AN VICTIMG ASMT

HEAD 1NJURY ASMT RESTITUTION VW ASSESSMENT

BATTERER'S FEE

QTHEA

SENTENGCE OR OTHER OISPOSITION
O 8ulticiant facts found but continuad wilhout a flinging untif:

W s

7e

Sl TR (B)

0 Reques! of Defendant {3 Fallure 1o prosecute QDetendant placed on probation unti: .
O AiskNaed or OUI 0 Adminislrative Suparvision L2/, / //’1/
0 Cther! ] "
- ) [ Delendant placed on pretrial probation (276 §87) undl: /
O Filed with Defendants consen! {JTo be dismissed ¥ cour costs / restlulion paid by: [t///? / 1/4////£ T/’
[ Nolle Prosaqui
w} Decdyallzad (217 470C)
£l [e] FINAL DISPOSITION JUDGE DATE
Guilty 0 Not Guilty {J Otsmiased on recommendalion of Probation Dept.
o ’ . O Probation lerminated: defendan! discharged
Rasponsible (1 ot laspansivie O Senlence or dispgsition ravoked (3ae cont'd page)
O Probable Cause [ No Probable Cause S I S .
COUNT/ OFFENSE r7 Z DISFOSITION DATE AND JUDGE
1 COCAINE, DISTRIBUTE ¢94C §32A(c) ntAef T2 (b, / 7¢

///«ﬂ? /7% Hirhou

1

) WWC’D : FINEJASSESSMENT ] SURFINE CosTs LUl VIGTIME ASMT
ulity Plea or O Admission 1o Subticient Facts
accapled atter calloquy snd 278 §290 waring READ INJURY ASMT | RESTITUTION (VAN ASSESSMENT  [BATTERERS FEE  JOTHER
() Bench Trial .
Cdury Tral
{Dismissed upon: SENTENCE OH QTHE| ON y
O Requast of Commorwealih 0 Requast of Victim C1Suttician facts found bul continued withaut B fiading until; /f / ﬂﬂﬁ }7 /é
Request of Delendant [ Faiture lo prosecute CIDefendan placed on prbaton unil:
OReq O Risi/Neod o OUS O Administraiive Supervision /é? ///‘/’uy/

J

CiOther. D etarciant placed on preatrial probation (276 §87) unill: ‘
[0 Filed with Delendant’s consent {1 7o ba dismissed if court costs / restitution paid by: A// ¢ 09 M
3 Nolta Prosequl . -
O Decriminalized (277 §70 C}
FINDE FINAL DISPOSITION JUDGE DATE
ty 0 Not Gulity O Dismissed on dation of Probation Dept.
DRaespenaibie 1 Not Responsibie 3 Probation teminated: defendant dicharged
OProbable Cause Q No Probable Cause O Sentance o diaposiion revokad (see contd page)
COUNT/ OFFENSE [SFOSITION 5 TE ARG JUCGH
12 CONSPIRACY c274 §7 A/
: BLE iﬂ 7// y v bos]
DiS| TION METHOD FINE/ASSESSMENT SURFINE COs78 ol 52 Ul VICTIMS ASMT
uifty Praa or [ Admission to Sutficiont Facts
acceplod after colloquy and 278 §280 waming HEAD NWURY ASMT  [RESTITUTION VW ASSESSMENT  IOATTERERS FEE  JOTRER |
[ Bench Trial K bt
Oy Tral ] 4 -
[ Dismissed upoa: BENTENCE OR OTHER DISPOSITION
I Sulticlapefacis found but continued without a linding ynti.
Raquast of Commonweahh [ Request of Victim
(IReq o M’;m(pim o probation until: /[] - U 7{)/ 5/
0 Reques! of Detendant [J Fallure to progecute
O AiskNaed or OUN O Administrativa Suporvision
Other: (O Delsrdtant placed on preirial prebation (276 §87) urii;
O Fliad wilh Det s conasnt ) To be dismissad i court costs / reshilution paid by:
[0 Nolla Prosedqus
O Decnminalized (277 §70 C)
FIND! FINAL DISPOSITION JUDGE DATE
uilty O Mo Guilty O Dismizsad on recommandation of Probalion Cepl.
[ Probation tarminaled: delendant cischarged
OResponsivia 0 Kot Responsibia O Sentence or dispasition ravoked (se cont'd page)
O Probable Cause {J No Probable Causs
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CRIMINAL DOCKET - OFFENSES

DEFENDANT NAME
Christ O Lys

KET NUMBER
1221CR000097

COUNT 7/ GFFENSE
13 CONSPIRACY c274 §7

DISPOSITION DATE AND JUOGE

ﬂi‘ \7[) ‘]ﬁ/]/ #4[/1’1;’[»‘

N\

[F]13 ITION METHOD FING/ASSESSMENT SURFINE COsTS ot $2 FEE foun viciiMs ASMT
Pla; or CllAdmission I7° Sutlicignt Facty
coepted afler calloquy and 270 §230 waming HEAD INJURY AGHT | AESTITUTION W ASSESSMENT _ [BATTEREAS FEE  |OTHER
[} Bench Tral
gJury Tria
[ Dismissed upon: SENTENCE OR OTHER DISPOSITION
[ Request of Commonweatth ] Fequest of Victm Wﬂuﬂ found but continusd withoul a turding until:
O Roquest o) Defendant  [] Failure to prosecute endant placed on probation until /O S "}?{W
0O Risk/MNeed or QUt 0O Administrolive Suparvision
Qotner. 3 Dstendant placed on pretrial probation (276 §87) until: .
01 Filad with Delandant's consaal 170 be dismissed i court costa / restitution paid by:
3 Nolle Prosequi
O Decriminatzed (277 §70 C)
FINDING FINAL DISPOSITION JUDGE DATE
ullty O Nat Guilty 0 Dismissedon r walion of Prabation Dept.
. O Probation teminated: defendant discharged
DResponsitie {0 ot Raspenaible O Santencs or diaposition ravoked (a9 confd page)
[ Probab'e Cause [J No Probabia Cause
COUNT / OFFENSE DISPOSITRON OATE AND JUDGE

14 ATTEMPT TO COMMIT CRIME c274 §6

DL 22

"

uitty

O Not Gulity
O Responsicie ] Not Responsitie
2 Procable Cause O No Protabla Cause

S
: i:ggmm WETHOD FINE/ASSESSMENT | SURFINE fcosts pu §248 ree oUs VI TIMG AENT
Uity Plea or O Admission to Sulticient Facts
accapted atter cofloquy and 278 §290 waming HEAD INJURY ASMT | REETITUTION VAY ASSESSMENT  JBATTEREHB FEE  FITHER
[C1Bench Tria)
OJury Tral
: SERTENCE GR OTRER DISPOSITION
[ Dismissad upon:
O sutiiciant facts found bul conlinuad w'lhoul a linding yntil;
(2 Raquast of Commonwezlith [] Requasl of Victm Ml on tlon urit: ﬁ/
[ Ruquest of Detendant {J Failure lo prosacute . /d/
I RisiNead or QUI m] Admmmralrvc Supcrvmion
QOGther: , [10etendant piaced on pretrial probation (276 §87) until:
(] Filad with Dafendant's consant {70 be diamissed ¥ cour casts / rastifution paki by:
O Nefls Prosequl
{1 Dacriminalized (277 §70 C)
wﬂ FINAL DISPOSITION JUDGE DATE
ity D) Not Guitty O Dismissad on recommandation of Probation Depl,
S Responsitie ] Nol Hespansible o ::baum terminated: dal'cnd:r: dschnmo:
[l Probable Cause {1 No Probable Cause D Sentance or slspostion revoked {ses contd page)
COUNT / OFFENSE o DISPOSITIGN DATE AND JUOGE
15 ATTEMPT TO COMMIT CRIME ¢274 §6 /9/
) LL 7B Jorl [t d
CISPOSITION METHOD FINIASSEBSMENT  [SURFINE COSTS ou §24p rek  Jounvicmites aswt W
ity Paa or O Admission lo Sutiicient Facts
accapted afler caloquy and 276 §290 waming TIEAD INJURY AGMT  [RESTTUTION VAW AGSESSMENT  |BATTEREASFEE  |OMER
O 8ench Trial
3 Jury Triat .
(G Dismiased upon: SENTENCE OR OT_'HEH DISPOSITION
O Requost of C ith 0 Requas! of Victim CISulticlant facts toung Mc@nmm without a finding until:
landant placed on probation until; /ﬂ/ 0/”/
O Requast ol Defendam D Failure 10 prosecuts
O Risk/Need or OU! O Administrative Supervls
Othar: [)Delsndant pizosd on protriat probatian (278 §87) unti:
O Fitad with Det nes consent 0170 be dismissed i court costs / restitution pad by:
3 Naila Prossqui
{0 Dacrminalized (277 §70 C)
FINAL DISPOSITION JUDGE DATE

[J Cismissed on recommaendation of Probation Dept.
[ Probation {ermingled: detendant discharged
£] Senience or oisposition revokad (1ee cont'd page)
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[0 Request of Commanweaith [ Requast of Victim

{3 Raquest of Datendant (O Failurs 1o proseculs

goOmer:
{J Fliad with Dafandant's consenl
O Nolte Prosequi
[m] Dnrlrg_inaﬁzed 277 §70C)

CIRiskNead or OU) O Administrativa Supervision

JDatendant placad on pretiial probal on 1276 §47) uniil;
[3To ba dismissad if caurt costs / rastitytion paid by:

CISutticigat lacis found but continued withoul a finding until;
Q_Dmg:m placad on probation untl; /17 - \7{} 7(}/ /

DEFENDANT NAME KET NUMBER

CRIMINAL DOCKET - OFFENSES ["ariorg 1on o
[COUNT 7 GFF CHSE TASPOSTTIGN DATE AHD JULGE.

16 ATTEMPT TO COMMIT CRIME c274 §6 .

Bp TP 2op) Mirbeves
DISPOZITION METHOD - FINE/ASBESSMENT SURFINE CosTs oul plio FEE  Jowi et AsMT
ty Ploz or O Admission to Sulficient Facts

o s«:ud'r?i':' colloquy and 278 §290 waming HEAD RGURY ASMT | RESTITUTION VAW ASSESSMENT  |GATTERERS FEE  JaTHiER
tydury Tral I
FI0ismissed upan: SENTENCE OR OTHER OISPOSITION

[J Roquast of Commonwealth £ Request of Viclim
) Request of Dafendant [ Fallure to presecula

O Sulticiant facts found but continuad without a linding untl;

.Dmﬁdw placed on probation untll: M/ﬂ ,7 4 - }f/
O Risk/Noed of QL minisirative Suw"g‘m

a

FINDHG FINAL DISPOSITION JUDGE DATE
ity 0 Not Gutlty [ Dismissad on recommandation of Probation Dapl.
O Probation terminated: defendant dischargod
i
Une‘aponslble O Not Respansici {3 Sentence or disposition revoked (see cont'd page)
O Probable Cnuso O Ne Prabable Causa .
COUNT ! GFFE| SPOSITION OATE AND JUDGE
17 ATTEMPT TO COMMIT CRIME c274 §6
» LA Jil7 fow faar |
TION METHOD ‘ FINEASSESSMENT | SURFINE cosTs i £24D FEE t‘.)ul’_r e TIug ASMT
uilty Plea or 0 Admissien io Sufficient Facts _
accopted sftér coloquy and 278 §290 wauning HEAD INAJAY ASMT | RESTHUTION AW ASSESEMENT TYEREA'S FEE  (OTHER
{1Bench Trdal
uy Tl mmmjsmm ’ /7
o 3 TIoN &
C1DIsmissed upen:

Ao ugg OF

JRv6h

[entos

0O 8ench Teind
[ury Trial
D Dismlssed upon:
O Request of Commonwealih [} Request of Victim

OOther: (J0etendant placed on prelrial probation {278 §87) untit: ‘/2/
O Feod with Dafendanfs consent 7o be dismissad ¢ court costs/ restitution pald by: ﬁ//lr(
O Nolle Prosequi
O Decriminalized (277 §70 C} 1
‘ FINAL DISPOSITION JUDGE DATE
mﬂ O Not Guitty 3 Dismissed on dation of Probation Dept.
Dﬂmlbh O Mot Responsitie [J Probation terminated: defendant discherged
ap Cause O No Probatie Cause 3 Sentance or disposition revokad (see conld page)
COUNT / OFFENSE DISPOSITION DATE AND JUDGE
18 ATTEMPT 7O COMMlT CRIME c274 §6 Z//’\? z , !
DISPDSITION METHOD cosTs ou 5340 FEE Jou vm&‘s ASMT
ulity Plan or 1 Agmission fo Sulficient Facis
Aoceptod ahter coloquy and 778 §250 waming V.V ASSESSMENT  |BAITEREAS FEE . [OTHER

SENTENCE OR OTHER DISPOSITION
O Sutticient facts found but continued without a finding until;

0 Probable Causs O No Probatie Caute

ant placed on probalion until:
ORequest of Detandans O Fadure 1o prosecute d’/,ﬂ) ’}{7{/
O AiskNeed or O O acKlnatratve Supervai
O [JDafandan placed on preiral probation (278 §87) untit:
O Fied wim Defendants consent (370 be dismissed il court costs / rastitution paid by:
[ Nods Prosaqui
() Dacrimirafized (277 §70 C)
FINDI FINAL 0iSPOSITION JUDGE DATE
ity 0 Not Guitty O Dismissed on recommandation ol Probation Dopt,
(3 Probation terminated: detendan dscharged
On porsible 03 Mt Responisible ] Sentence or disposition reveked (see conf'd page)
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[ Requast of Commanwealth [ Raquatt ol Vigim
O Request of Defendant {1 Failure e prosecute

0 Other:
[0 Filed with Detancants consent
[ Nolle Prosequi
7 Decriminaiized (277 §70C)

DSu tfacts found but continued withaut a lindirg unul

ndand placed on probation until. 61 / ﬁ

D AiskNeod or OUI

O Delencani placed on prelrial psobation (276 §87) uniit:
[ To be dismissed if court cosis / rastitution paid by:

’

' Sy
0 Admlnislra(hle Supervis

: DEFENDANT NAME TOOCKET NUMBER
CRIMINAL DOCKET - OFFENSES
KE FENS Christ OLys 1221CR000091

[COUNT 1 GFFENSE DISFOSITION DATE AND JUDGE

19 ATTEMPT TO COMMIT CRIME ¢274 §6

Lrit s Ko
ois TON METHOO FINEASSESSMENT | SUAFINE cosTs oul p}d' U VI TG ASMT ©
rye:luln or O admission ;u S;ggbm F:‘cm

Sc;:f’::h T‘ﬁ:r ey ana 313§ wamig HEAD INJURY ASMT RESTITUTICN VAW ASSESSMENTY DATTERER'S FEE OTHER

O Jury Trigl '

[(Dismissed upon: SENTENCE OR OTHER DISPOSITION

20 ATTEMPT TO COMMIT CRIME ¢274 §6

FINDNG FINAL DISPOSITION JUDGE DATE
gc{u: O Not Gulty 0] Dismissad on recommendstion of Protation Depl.
i O Probation terminaled: defendant discharged
DResponsivle Q Not Respansible . O Seniance or disposition evoked (see conf'd paga)
O Prebable Cause O Mo Probable Cause
COUNT / OFFENSE DISPOBITION DATE AND JUDGE

gf"’/’ Z’ Zi 7, #///Z[/

Dis ON METHOD

Wmo FINGABSESSMENT | SURFINE casrs oui G240 lous VicTIfS ASMT
By Plas or O Admission lo Sufticient Facts ‘
sccepled afler colloquy and 278 §290 waming HEAD INJURY ASMT | RESTITUTION W ABSESSMENT RS TEE TR
{18anch Trial h
CJury Trial
C1Clamissed upon: SENTENZE ON OTHER BEPSSTTON

(3 Fequast of wealth 0 Fequest of Vigtm wﬂam tound but connnuen:Iwuhoul a linding untit;

1 Request of Defandant ] Failure 1o prosecuts 3ni placed on probalion / 0/ 7

: O RiskNesd or OU! s} Admlnhnallva Supom:bn
GOther: : {3 0sterdant placed on preirial probation (276 §87) untit:

3 Filed with Delendant’s consent €70 be dismissed # Coun costs / restitition paid dy:

{1 Nolie Prasequi

[0 Qecriminalized (217 §70C)
@?&7 IFINAL DISPOSITION JUDGE DATE

ty 0 Net Guiity 0 b d on roc of Prob Dept,

L Ragponsibte [ Not Responaible O Prodation terminated: delendant discharged

(3 Probabie Cause O No Prebabis Causa D Sentenrce or disposition revoked (see contd page) .
COUNT { OFFENSE Fxsvosmououe ARG FOOGE

21 ATTEMPT TO COMMIT CRIME ¢274 §6 /'/#‘j 'zy

FINE/ASSESEMENT lSURFINE COST8 out 52)0 FEE U ICTIMS ASMT
ty Plea or O Admission to Sufficlent Facts

accepied after colloquy and 278 §290 warming VEAD TRJURY ASWT  [AEGTITOTION VAN AGSESSMENT |BATTERERS FEE  JOTVER
[ Banch Trial
[3Jury Trial
CHOBmissed upon: SENTENCE QR DTHER DISPOSITION

5 Reauest o Commermvash 0 st o Vit syt e o b coniid bt s gt _

on untE: - -
[ Roquest of Defandam O Failure 10 prosecute £~ 7o '70//
O Risw/Noad or QU [ Administrative Suparvigion'
Other: JDstendant placed on pratial probalion (276 §87) until:
0 Fled with Defendant's consent (Ta be dismissed ¥ court costs / restitution pakd by:
3 Nofts Prosequl
[J Decriminaiized (277 §70 C)
FINDI FINAL DISPOSITION JUDGE DATE
@ 0 Carter rreer 8o

o ; . arminaled; defandant 1ged

Responaidle 0 Not Responsidie ] Sentance or disposition revoked (3as cont'd paga)
2 Probable Cause 3 No Probable Cause
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accopted aitar colloquy and 278 §290 warmning
O Banch Trial

3Jury Trial
D Dismissed upon:
0O Reg ol G
O Request of Datandant

h O3 R 1 of Wictim
(1 Failure to prosecuts

O 0Other:
[ Fled with Delendant's consent
) Nolls Prosequi
07 Decriminalized (277 §70 C)

v

HEAD iNJURY ASMT RESTITUTION VW ASSESSMENT  TBATTERER'S FEE OTHER

SENTENCE OR OTHER DISPOSITION

O 5utt facts found but continued withaul a inding unti:
érdant piaced on probation undl /ﬂ/\70 — 7/‘,)/ .
£ RisiyNaed ar QUL O Administrative Suparvision

O Defandant placed on prelrlal probation (278 §37) uanl:
T0 be dismizsad If coun costa / restitution pakd by:

.

23 ATTEMPT TO COMMIT CRIME c274 §6

FINDI FINAL DISPOSITION JUDGE DATE
hty 0O Net Guitty O Dismissed an recommendation of Procation Dept.
. Probation tarminated: delendant dischargad
o a
Aasponsitle 0 Nat Rasponsible 3 Sentance or disposition revoked {see coni'd page)
OProbable Cause {0 No Probable Causa
COUNT } OFFENSE NSPOSITION DATE AND JUDGE

LT ] st e

24 ATTEMPT TO COMMIT CRIME c274 §6

: FINE/ASSESSMENT SUHFINE cosTs ul ;ﬁo FEE UL VICTIMS ASMT
Plaa ot I Admission to Sulticient Facts _
ccepled altar cotiaquy And 278 §290 waming HEAD (MRIAY ASMT ACZSTITYTON [VIW ASSESTMENT Pkmnsws FEE JTHER
[Bench Tral
OJury Tral
[TENTENCE OR OTHER DISPOS!
{1 Digmissed upan: o TION
: Sufficigntfacts found but continued without a finding unuil:
ith ] A of Yictim
(J Request of Commonwealth [] Raquast mﬁ: placed on probation unti: ‘/ﬂ .
[ Request of Defendant [1 Failure to presecute /
0 Risk/Naed or QUI [ Administrative Supervision
COther: ODelendant placed on pealriat probation (278 §87) unti:
O Filed with Defendant’s consent 170 be dismissed i count costs / tesiitution pakd by:
O Nola Prosaqul
[ Dacrkninaiized (277 §70 C)
W’ : FINAL DISPOSITION JUDGE DATE
iy £3 Not Guiity [0 Dismissad on recommandation of Probation Dept.
DRespontile 2 Mot Responsible {3 Probation lemminated: detendant dischasged {"in
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

SUFFOLK, ss. Mariparou(zh Digweict COURT
DOCKET NO. 1331¢Roqdt.

COMMONWEALTH

MOTION FOR A NEW TRIAL

NOW COMES the defendant, { hriS \.@Cb , Pfo Se, pursuant to
Mass.R.Crim.P Rule 30(b) who respectfully moves for a new trial. '
In Support of this motion defendant states that when originally sentenced on the above

captioned matter, he uanderstood his plea agreement to call for | & mMonthe in fac yodse

he defendant further states he did not have adequate representation by counsel. The sentence
now being served therefore represents an injustice.

‘A SUPPORTING AFFIDAVIT is also enclosed.

WHEREFORE, defendant requests that the Court grant him a new trial.

Respectfully submitted,

Date: 7} -14 - 14 Qg&i&@_—_

(Signature)

(hcisd bug
(Printed NameY
Bocking No. _120 4 Q%R
Suffolk County House of Correction
20 Bradston Street
Boston, MA 02118

MAR -3 204
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

SUFFOLK, ss. ' Marlpara ity Ootnet  COURT
DOCKET NO. iad\ g oeql
COMMONWEALTH
V.

Los, CnaciSt

R . - g U P

CERTIFICATE OF SERVICE

L Cinesk L(L;% , have caused a copy of the enclosed Motion
for New Trial (With Supporting Aftidavit), Motion for Appointment of Counsel, and Motion for
Habeas Corpus to be served upon the Office of District Attomey, H49 Wi\l ¢arny iy ;
AAOSCCAICI_ D ich Caueke ; YL i TP , by Ist
class mail, postage pre-paid, on the date stated below..

Date: AARA -\ | ,
Oncind Lo
I

(Signature)

DSy by
(Printed Name)
Booking No. \3c tg <A
Suffolk County House of Correction
20 Bradston Street
Boston, MA 02118

MAR -3 2014
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

SUFFOLK, ss.

COMMONWEALTH

v.

Lo, onaiss

L {nnst bys

St

Madeeroocn Diskeck  COURT

DOCKET NO. 122\ LR oo d\

DEFENDANT”'S AFFIDAVIT IN
SUPFORT OF DEFENDANT’S
MOTIGN FOR A NEW TRIAL

to the best of my knowledge

, hereby depose and state that the following is true

By pleay Covngel, e coouid NEY Wone @\cc\ Qm\ Lo\ Naye, insteed

MAR -3 2014
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SIGNED AND SWORN TO under the pains and penalties of perjury this 3% _day of

Orecnd JJJ A
(Slgnature)

Clanst Lul , pro se
(Printed Narfie)

Booking No. \O)QLLC{ N
Suffolk County House of Correction
20 Bradston Street

Boston, MA 02118

MAR -3 2014
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, 5SS MARLBOROUGII DISTRICT COURT
DOCKET NO.: 1221CR000091

=]

COMMONWEALTH =
v. ——

0

CHRIST LYS =<
=

Y

<

DEFENDANT’S SUPPLEMENTAL MOTION FOR NEW TRIAL

Now comes Defendant Christ Lys, by and through undersigned counsel, and m.ovcs this
Honorable Court to vacate his plea and order a new trial. In support of his supplemental motion,
Defendant states as follows:

1. On October 30, 2012, Defendant entered a guilty plea on Docket No.

1221CR0O00091.

2. On May 19, 2014, the Supreme Judicial Court held in Canmwnu-@uhh v. DeJesus,

468 Mass. 174 (2014), that defense attorneys must be very clear when explaining
the potential consequences of a guilty plea and telling .immigrants they could be
“eligible for deportation” is not sufficient where deportation is; a virtual certainty.
3. Defendant’s then-attorney did not explain any immigration consequences attached
to his guilty plea entered on October 30, 2012, nor did he tell Defendant that
deportation was a virtual cenainty because DHS considered such a conviction an
aggravated felony requiring automatic deportation and a violation of the

Controlled Substances Act that also makes an immigrant removable.
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WHEREFORE, Defendant respectfully requests that this Honorable Court:

1. Vacate Defendant’s guilty plea entered on October 30, 2012:
2. Order a new trial for the Defendant; and
3. Grant any other and further relief that this Court deems just and proper.

Respectfully submitted,

Hillary S. Chepff, Esy.
BBO# 6‘)%
Law Offi€e of Hillary S. Cheng

7 Federal Hill Road

Nashua NH 03062

T: 603-346-8452

F: 978-616-7349
hillary@hitlarylawo{fice.com

Dated: May 19, 2015
Certificate of Service

I, Hillary S. Cheng, hereby certify that I have served copics of the foregoing motion and any

attached pages on the Commonwealth, by hand, on May 19, 20\15./; ‘ >
: Signed under the pains and penalties of perjury, y

Hillary Sheng
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, 88 ‘ DOCKET NO. 1221 CR 0091

AL -
TesT e:)t;;OmeﬁletttqaxﬁxE’[fzg"tf]bumu’gh District Court

Commonwealth
v.

Christ Lys
SUPPLEMENTAL AFFIDAVIT

I, Christ Lys, being duly swom, state and depose the following:

. lam the defendant in the above-entitled case. [ am submitting this affidavit as a
supplement to my affidavit on record in support of my Motion for New Trial.

. Tam currently in the custody of the Department of Homeland Sceurity (DHS) after being
placed in deportation proceedings following my plea in the instant case on October 30,
2012. I have also been ordered deported by an immigration judge and my appeal to
reverse the deportation was also denied. 1 now face imminent deportation.

.l am requesting the Honorable Court to vacate my plca and order a new trial because [
was not aware that my plea would have deportation conscquences. My defense attorney,
Comelius Dailey, had not advised me that my plea would lead to my deportation. Indeed,
my plea had automatic deportation consequences. Furthermore, | would be barred trom
entering the United States for ever because my plea has a permanent bar to my admission
in the United States.

. If my attorney had advised me that my plea would lead to automatic deportation, I would
not have nccepted to plead out the way I did, I did not have all the relevant information to
allow me to make an informed decision. If I had known that I would be automatically
deported, I would have opted to exercise the options that | had to avoid deportation or
reduce the consequences of deportation. I would have requested to negotiate a plea deal

that would not have deportation consequences. 1 would also have requested to negotiate a

plea that would reduce the consequences of deportation by affording me an opportunity
1o file for relief from deportation in immigration court. My plea had a compiete bar to
any application for relief in immigration court despite my lengthy duration of residence
in the United States. Furthermore, [ would have requested my defense attorney to file pre-
trial motions that may have lead to dismissal of the charges or aimendment of charges to
lesser charges with no or limited immigration consequences. And lastly, | would have
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exercised my right (o a jury trial to fight for my case in court. There is a chance that [
may not have been found guilty.

[ would not have accepted a plea that would result to my amomatic deportation or bar me
from seeking any relief from deportation court. I came to the United States from Haiti
legally as a permanent resident when | was almost eight (8) years old. [ have no other
place I consider home other than the United States. [ went to schools in the United States,
I speak American English, [ have a community of friends and desire to make a life in the
United States. [ only have a limited command of Haitian Creole language and cannot
speak French well, | have no close family in-Haiti. My only close family members, my
mother and a younger brother, disappeared during the carthquake that devastated Haiti a
few years ago. Deportation for me would ail but mean death to me in Haiti. Given the
severe consequences of my deportation, [ would have tried as smuch as | could to avoid a
plea that would lead to my deportation.

I have gone through a lot and know that the only place for me to get help is in the United
States. I was also diagnosed with delayed developmental disorder or lcarning disability
when [ was young. Last week, [ was diagnosed with Post-Traumatic Stress Disorder
(PTSD) and Attention Deficit Hyperactivity Disorder (ADHD), and I have requested
written documentation of this diagnosis. | was also sexually abused by a family member
when I was young and was forced to keep quict about it for a long time, and [ suftered
physical abuse at the hands of my father who often beat me when he was drunk or upset.
After living in foster homes from the time [ was 14 until I was 17, [ returned home to
rekindle my relationship with my father, but he called the police on me when  was 18 to
throw me out of the only home { had. My deportation to Haiti would only worsen things
for me. There are only substandard medical facilitics there which are ill-equipped to deal
with my medical situation. With so much at stake in my life, | would have fought my
criminal case to avoid deportation.

. I am requesting that the Court grant my motion and give me a chance to have a new trial.

‘1 want to come to court and testify in support of my motion for new trial. However,
DHS, ICE, and the Sheriff of Suffolk County have not been cooperative to bring me to
court. [ fear that the delay only makes my deportation more imminent as there is nothing
else that stands in the way for my deportation.

. If the Honorable Court grants my motion for new trial, my deportation order would be

vacated, and | would be released from detention to come to court for the new trial of my
case. I am thus begging your Honorable Judge to grant my motion.

21



RIS

TR TS LI S

AT AR P

Signed under the pains and penalties of petjury this ¥ l day of May 2015.

Chir!ist L’?’s ; -

COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX, SS '

On this U_f_day of j\[\“"’\ before me, the undersigned notary public, personally
- appeared Christ Lys and proved to mathrough satisfactory evidence of identification, to be the
person whose name is signed on the foregoing Affidavit, and acknowledged to me that he has
signed the affidavit voluntarily and on his own will for its stated purpose.

Notary Public

WRENCE GATE!
“Notary Public
COMMOMNWEALTH OF MASSACHUSETTS

wc:;mumm Expues
,Jiwzo 2017

LEST-E-ST
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COMMONWEALTH OF MASSACHUSETTS
DISTRICT COURT TRIAL DIVISION OF THE COMMONWEALTH

MIDDLESEX, 88 | MARLBOROUGH DISTRICT COURT
DOCKET NO: 1221CR0091

COMMON‘VEALTH OF MASSACHUSETTS
. v
CHRIST L.YS
_ DECISION ON DEFENDANT Cll[{lST LYS
MOTION FOR A NEW TRIAL

Thig Motion was finally heard at the Marlbomﬁgh District on June 8, 2015. The Motion
had been scheduled to be heard a number of times previously but the Defendant was never
transported to the Marlborough District Coust for reasons unknown to this>Jurist. The Defendant
was represented by Attomey Hillary S. Cheng and the Cormmonweaith was represented by
Assistant District Attorney Johﬁ Dawley. The original Motion was filed by The Defendant

AChn'st Lys and it appears that Attorney Cheng adopted the arguments in his Memorandum and
submitted a separate affidavit.

The Defendant and Attorey LOBp-wdv@q: two critical legal issues for the Court to
consider. First was Mr. Christ Lys advised by his court appointed Attorney Cornelius Daley of
the practically inevitable negative effect his Guilty plea would have on his immigration status.
Second, if the Court finds that his trial Attorney failed to properly advise and counsel Mr. Lys

regarding the negative effect his Guilty plea would have on his immigration status, did Mr. Christ

AECEIVED ;

JUN 15 2015
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Lys have'an available substantial ground of defense that would have been pursued it he had been
advised of the dire immigration consequences of his guilty plea, or that a reasonable probability
that a different plea bargain absent such consequences could have negotiated at that time, or that
the presence of special circumstances that support the conclusion he placed or would have placed
particular emphasis on inunigration cohsequences in deciding whether or not to plead Guilty.
| First the Court must examine whether or not the Defendant was properly and completely
advised of the dire consequences that his plea of Guilty would have on his immigration status
and to that issue this Court is lett with only the Atfidavits by the Defendant Mr. Lys and Attorney
Cheng. His Court appointed Attomey provided no Affidavit nor did he appeur to otfer any
testimony or information on what transpired between he and Mr. Lys regarding the eftect the plea
of Guilty would have on his immigration status, Further the Supremne Judicial Court has
previously declared that the standard waming that a trial Judge would give Mr. Lys during a plea
colloquy was not sufficient to properly advise him of the potential severe consequences his
Guilty plea on his immigration status. Faced with this paucity of factual information as to what
Attorney Cornelius Daley may have advised the Defendant as to his immigration status the Court
—feels strongly that it must give the Defendant’s and his Attomey’s Affidavits full crcdxt _Thf. B
Court finds therefore that the Defendant was not properly advised of the dire consequences that
his plea of Guilty would have on his immigration status and that his Court appointed Artorney’s
failure to so advise him fell below the objective standards of reasonableness required by an
Attorney representing clients with these particular types of immigration issues.
Second the Court must then examine whether the Defendant has shown that he was

prejudiced by his trial Attorney’s errors in not properly advising him.of the potential dire
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conscquences his plea would have on his immigration status. In order to do this the Defendant
needed to demonstrate to the Court that he had availuble to him a sui)stunlial ground of defense
that he would have pursued if he had been correctly adviscdfﬂ'th'c dire immigration
consequences of accepting the plea bargain. The Defendant did not do this' either in his
Memorandum nor during his Attorney’s presentation to the Court. Further on the day that the
Defendant entered his plea at the Marlborough District Court a very extensive presentation of the
allegations against him were read into the record and the Defendant acknowledged that the
allegations were true. The Defendant broffered in his Memorandum that a different plea bargain
absent dire immig?:itiun consequences could have been negotiated at the time he entered his plea.
The Commonwealth was adamant that the plea bargain that the Defendant was in’cred and
accepted was the only offer that would ever have been made to him and no further breakdown of
the charges would ever be considered. Finally despite the impassioned advocacy on his behal f by
his Attomey regarding his history of abuse at the hands of his father and lack of family in hig
home Country the court does not find the presence of any special circumstances that would
support the conclusion that he would have placed any more emphasis 01; the immigration
consequences in deciding whether or not to enter the pleas that he did.

- Therefore the Defendant’s Motion for a new trial is denied.

June 12, 2015
Aol G oot

Robert G. Harbour

Associate Justice District Court

REGEIVED

JUN 15 2015
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, §8 MARLBOROUGH DISTRICT COURT |
DOCKET NO.: 1221CR000091

COMMONWEALTH

V.

CHRIST LYS

DEFENDANT’S NOTICE OF APPEAL
NOTICE is hereby given that the Defendant in this case, being aggrieved by certain
optnions, rulings, directions and judgments of the Court, hereby appeals his conviction pursuant
to Massachusetts Rules of Appellate Procedure, Rule 3. Defendant in this case is appealing the

denial of his Motion for New Trial by the District Court Judge Harbour on June 15, 2015, Exh.

Respectfully submigted,

Hillary S.£Cherg, Esq. |
BBO# 692297
Law Office of Hillary S. Cheng
7 Federal Hiil Road
Nashua NH 03062
T: 603-546-8452
F:978-616-7349
Dated: June 30, 2015 hillary@hillarytawolfice.com

A “Memorandum of Court’s Decision.”
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Certificate of Service
I, Hillary S. Cheng, hereby certify that | have served copies of the foregoing motion and any

attached pages on the Commonwealth, by hand, on July 1, 2015.

Signed under the pains and penalties of perjury, \_/‘4/_7
Hiltary S. Cheng g
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